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November 9, 2025 
   

Jane Boursaw 
12875 Bluff Road 
Traverse City, MI 49686 
 

Re: Bay Area Contracting and McFalls 
 
Dear Mrs. Boursaw, 
 

Please be advised that our firm represents Bay Area Contracting and the owners of the 
property with respect to the development and approvals relating to the property directly adjacent 
and south of yours, (the “Property”). We write regarding your Facebook post(s), Old Mission 
Gazette publication and related comments/reposts to friends, neighbors and township officials, 
concerning alleged construction impacts, septic placement, and approvals for the Property.  

 
We fully acknowledge that you have concerns, and we understand that construction 

activities can raise questions. However, it is important that conclusions not be drawn based on 
incomplete information or assumptions. The approved plans contemplated the prompt installation 
of the foundation and retaining wall system immediately following excavation, in part, to ensure 
stability and to protect your property. In fact, great effort was undertaken to design such a system. 
The current circumstances and statements being circulated have resulted in the delay of that work, 
which is contrary to everyone’s best interests, including yours. We would welcome the opportunity 
for the process to proceed as approved so that the planned stabilization measures can be completed 
without further delay.  

 
All project plans, including soil and erosion control, stormwater management, final 

elevations, limits of disturbance, use of the temporary drive, retaining walls, grading, landscaping, 
and related details, were submitted to the Township as early as March of this year. All required 
permits have been obtained. The representations made to the ZBA remain accurate: the variance 
avoided the removal of thousands of cubic yards of soil and preserved numerous trees. If there was 
confusion about what that entailed, it was not due to any lack of disclosure. The plans clearly 
showed the proposed work, and my clients have proceeded in accordance with those approved 
plans. 
 

Unfortunately, even from a position of understandable inquiry, your statements expressly 
or implicitly allege things that are simply untrue. Despite your published statements to the 
contrary, neither the Township nor its legal counsel made any determination that construction 
activities violated approvals; the Township merely requested an opportunity to review the project 
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with the property owner, and finding of noncompliance was issued. EGLE did in fact conduct due 
diligence and issued the required permits following environmental review, and the property owners 
themselves completed the necessary due diligence, the issue raised in prior meetings concerned 
whether a previous seller disclosed the need for an easement-related variance, not whether the 
current owners failed to investigate buildability. The temporary access drive was permitted for 
equipment access and is not a new road, and the property was not completely clear-cut; tree 
removal was selective and some required removal for safety for the crew for placement of the 
homes foundation and the retaining walls. Meaningful restoration of the temporary drive area, 
some parts of the ridge and plantings are part of the approved final excavation and landscaping. 
The residence is not being built in a wetland. The septic tanks and drain field are not located under 
the creek or in the wetland. And no evidence exists that the project has caused any degradation to 
the landscape or water quality. The fencing added this week goes beyond what is required. It was 
not installed to conceal or remedy anything after the fact. The utility provider, not the owners, 
determined and installed the electric service line consistent with its existing authority. Finally, the 
property is not “unbuildable,” and the owners hold all required permits, including well and septic 
permits, which are publicly accessible. These assertions are inaccurate, unsupported, and 
defamatory. They have caused and are causing harm to my clients’ reputation and business 
interests. 

 
Additionally, we note your recent publication in the Old Mission Gazette repeating or 

expanding upon the statements referenced above. To the extent you may believe that your 
publication is protected by qualified privilege, it is important to understand that Michigan 
recognizes only a limited qualified privilege in these circumstances. That privilege is substantially 
limited where the subject is a private individual, where statements are made in furtherance of 
personal interests, or where the statements are disseminated beyond those with a legitimate reason 
to receive them. Where, as here, a speaker publishes statements regarding private property owners 
engaged in a permitted residential project, the law does not afford broad protection. Further, 
personal motivations, including animus, neighborhood disputes, or attempts to influence 
governmental proceedings for private benefit may serve as evidence that the privilege has been 
abused, and that the publication was made with improper motive rather than for any legitimate 
informational purpose. Using the privileged occasion as a pretext for personal gain rather than the 
legitimate purpose that originally justified the privilege my result in your statements being deemed 
defamatory. Your publication in the Gazette therefore does not insulate you from liability, and 
your repetition and circulation of the statements described herein constitute actionable defamation. 
 
Demand and Requests: 
 

1.  Removal: Immediately remove the Facebook post(s) and Gazette publications containing 
these false statements, including any related reposts, shares, comments, captions, and 
threads under your control or influence. 

2.  Retraction and Correction: Publish a retraction and correction in the same forum(s) and 
with visibility equal to or greater than the original post(s). The retraction must state clearly 
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that your prior statements regarding construction impacts, septic placement, and approvals 
were incorrect and are withdrawn. 

3.  No Further False Statements: Cease and desist from publishing, republishing, or otherwise 
disseminating any further false, misleading, or unverified statements concerning the 
clients, the approvals, or construction activities at the Property. 

4.  No Trespass: Refrain from entering onto or accessing the Property for any reason without 
the clients’ express written permission. For obvious safety and legal reasons, you are not 
permitted to trespass on the Property. 

5.  Accuracy of Approvals and Disclosures: The clients provided more information than 
required by law in support of the approvals and made no misrepresentations. All activities 
were demonstrated to the township and were publicly available through the established 
approval processes. Any statements to the contrary are false. 

6.  Preservation: Immediately preserve and do not delete, alter, or destroy any materials 
relating to your statements, including but not limited to posts, comments, messages, emails, 
photos, videos, drafts, metadata, and the identities and contact information of any recipients 
or collaborators. 

7.  Written Confirmation: Provide written confirmation by 5pm November 10, 2025 that you 
have complied with the foregoing, including (a) the date and time of removal, (b) a 
copy/screenshot and link of the retraction/correction as posted, and (c) a description of 
steps taken to preserve relevant materials. 

 
The clients reserve all rights, remedies, and claims, at law and in equity, including without 

limitation claims for defamation, false light, tortious interference, and injunctive relief, as well as 
recovery of damages and attorneys’ fees to the fullest extent permitted. We kindly ask that you 
comply with the reasonable request above. Nothing herein is intended to, nor shall it, constitute an 
exhaustive statement of facts or law, a waiver of any privilege, right, claim, or remedy, or an 
admission of any kind. All such rights and remedies are expressly reserved. 

 
Please direct all communications regarding this matter to our office. If you are represented by 

counsel, kindly have your attorney contact me promptly. 
 
Sincerely,  

 
      KUHN ROGERS PLC 
       
 
       

Marc S. McKellar II 
      Direct Dial: (231) 947-7901 x106 
      msm@kuhnrogers.com 
MSM 

mailto:msm@kuhnrogers.com

